A.G. Contract No. B2-43

Project F-051-2-509
clifton-Morenci
Realignment of U.S5. 666

AGREEMENT
Parties

This Agreement is entered into this 2'7*£ day of
4 , 1983, between the STATE OF ARIZONA, acting by and
through its Department of Transportation, hereinafter called
“State", and the PHELPS DODGE CORPORATION, a New York Corporation
hereinafter called "Phelps Dodge."

Statutory Authorization

WHEREAS, State is empowered by Arizona Revigsed Statutes
Section 28-1803 to enter into this agreement and the Director
of the Arizona Department of Transportation has by that certain
resolution attached hereto as Exhibit "A" and incorporated herein
by reference, resolved to enter this agreement; and

Purpose

WHEREAS, Phelps Dodge desires to expand its mining oper—
ations in the vicinity of Morenci, Arizona, and in so doing will
encompass an area presently traversed by U.S. Highway 666 {Safford-
Springerville Highway}, necessitating the relocation thereof;
and

WHEREAS, pursuant to the provisions of that certain
Agreement dated May 1. 1973, and recorded in Docket 55, pages
272-284, records of Greenlee County, Arizona, Phelps Dodge desires
to relocate said highway s0 as to avoid said expanded mining oper-
ations; and

WHEREAS, both parties concur that the construction of
the relocated highway shall be accomplished in stages as determined
by Phelps Dodge.

Therefore, the parties hereto covenant and agree as
follows:

Method
A, Phelps Dodge shall:

1. For each stage of construction, prepare or
cause to be prepared all engineering and survey
data required and prepare or cause to be pre-
pared the engineering plans for the highway
design and construction, up to the approval
of the plans by the State. Baid engineering
plans shall include the structures required
over the San Francisco River, the Southern
Pacific Transportation Company's facilities
and the Phelps Dodge Rallroad.

2. Submit said plans to State for its review
and approval.

3.a. Donate and convey to State a perpetual easement
for a 100-foot-wide right of way plus addi-
tional widths where needed for cut and £ill
slopes and drainage across its lands required
for said relocation and shall subordinate
ite right and interest in and to the lands
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of the publiic domaln of the United States,
lands of the State of Arizona, and lands of
third persons, required for said relocation,
to the rights of State for public highway
purposes and to the regulations of State which
apply thereto for the safety and convenience
of the traveling publie.

Phelps Dodge shail further grant to State,
its agents and contractors any temporary rights
of way that may be required for the construc-
tion and repair of said highway, over, upon
and across its lands at locatlions as mutually
agreed between the parties and in addition
+o the easement to be granted pursuant to
paragraph A.3.a.

The foregoing grants and subordination shall
be SUBJECT TO the following stipulations,
reservations, convenants and conditions which
run with and are attached to all right and
interest granted pursuant to this agreement
and to any subordination of right and interest
herein provided:

(1} Said parcels of land shall be used for
no other purpose than the construction
and maintenance of a public highway.

(2} 1f at any time said parcels of land cease
to be maintained as a public highway
by State or any of its political sub-
divisions, the easements granted pursuant
hereto and the subordination of Phelps
Dodge's rights and interests in said
parcels of land shall immediately term-
inate.

{3) Phelps Dodge, 1lis sucCcessors and assigns,
hereby waives the right to enter upon
said parcels of land to develop minerals
from the surface of said lands or to
develop or penetrate the subsurface be-
tween the ground surface and the 40~fookt
level beneath in areas of f£ill or the
40-foot level beneath the grade of the
highway in all other areas within the
right of way lines. FPhelps Dodge reserves
and retains the right to extract ores,
rock, earth and minerais from the surface
outside the right of way lines and from
within the right of way lines below the
said 40~foot level. Phelps Dodge further
reserves and retains the right in connec-
tion with said mining operations to
construct, use and maintain any facilities
deemed by it necessary for said purposes,
PROVIDED that such activities do not
interfere with the use of said parcels
as a public highway; and Phelps Dodge
agrees to Indemnify and save harmless
the State from all liability however
arising to any and all persons whomsoever,
whether for personal injuries or other-
wise, and from any claim of any person
for damage to or loss of property by
reason of the development, construction,
use and maintenance of said mining oper-
ations and facilities; FURTHER PROVIDED
that if any of said operations or facili-

ties should substantially interfere with
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the use for highway purposes of the land
included in said right of way, and as
a consequence it should become necessary
to again relocate said highway, Phelps
podge, its sSuccessors oOr assigns, shall
pay the reasonable and necessary costs
of such relocation.

{4) Phelps Dodge reserves the right for itgelf
and for the Morenci Water and Electric
Company, and each of thelr successors
and assigns, to construct, maintain,
use, repalr, alter and remove, in, along,
upon, over, under and across the parcels
of land herein described, any and all
pipelines, ditches, electrical transpor-
tation lines, telephone lines, trestles,
bridges, and similar means of gonveyance,
which they or either of them may desire,
which will not prevent the use of said
parcels as & State Or County highway;
PROVIDED, that Phelps Dodge shall give
State written notice forty-five (45)
days in advance before commencing con-~
struction of any such naw facility, and
all work performed in conjunction with
salid construction, maintenance, use,
repair/alteration, and removal, shall
be done in accordance with and conform
to all applicable local ordinances and
to the Arizona Department of Transpor-
tation Manual Volume XII-THREE~D-3 Exhibit
3-1 entitled, "Encroachments in Highway
Rights-of-Way," or any subsequent amend-—
ment or modification thereof.

Relocate or cause to De relocated all govern—
mental and private utilities occagioned by
the expansion of its mining operation and
construction of the highway, except for such
utility lines as the engineering plans indicate
are to be included in construction contracts;
PROVIDED, nothing in this Agreement is intended
to impose on Phelps Dodge any obligation vis~
a-vis any person, corperation or entity not
a party to this Agreement, to bear any cost
or expense for the relocation of any utility
line which it would not otherwise be required
to bear.

pay for all costs for the acquisition of lands
needed for the relocation of said highway,
other than those presently owned by Phelps
podge, and for all construction, engineering
and administrative costs; PROVIDED, hOoWEVer,
Phelps Dodge shall not be required to reimburse
State for any engineering or administrative
costs in excess of 8% of construction costs
as hereinafter defined; FURTHER PROVIDED,
amounts paid for the purchase of rights of
way easements and direct costs paid or incurred
for the acguisition by eminent domain of rights
of way easements (to include court costs,
expenses of litigation and a reagonable attor-
ney's fee but not ordinary engineering or
administrative costs) shall be paid by Phelps
Dodge and shall not be subject to sald 8%
1imitation. For purposes of this paragraph
®eonstruction costs" shall mean the total
of the amount of the contracts awarded for



construction of the highway, as adjusted by
any and all change orders, plus any amounts
paid for the purchase of rights of way ease-
ments, less the amount of any trangsaction
privilege taxes applicable to the contracts
awarded.

peposit in the escrow account established
pursuant to paragraph ¢.3., on or before the
first of each month in which administrative,
engineering or construction costs are reason—
ably expected to be incurred, an amount equal
to 150% of the administrative, engineering
and construction costs reasonably estimated
by State to be incurred during such calendar
month. 1In calculating the amount of the re-
gquired deposit, Phelps Dodge shall be credited
with the amount by which the funds then on
deposit exceed the amounts which were actually
due and payable for the preceding months,

Furnish to State a payment bond underwritten
by a corporate surety in the amount of
$1,000,000, upon the conditions and in the
form attached hereto as Exhibit B.

Upon completion of congtruction of the struc-
ture over the Phelps Dodge Railroad, bear
at its own cost the responsibility of maintain-
ing the area beneath said structure.

gave and hold harmless the State, or any of
its departments, agencies, officers, or
employees, from all cost and damage incurred
which is caused by any activity, condition,
or event arising out of the performance or
non-performance by Phelps Dodge, or by any
one or more of its agents or independent con-
tractors of any provision of this agree-
ment te be kept or performed by Phelps bodge.
The above cost or damage incurred by the State
or any of its departments, agencies, officers,
or employees shall include in the event of
litigation, court costs, expenses of litigation
and a reasonable attorney's fee, PROVIDED
the State shall have given due and timely
notice to Phelps Dodge of any such claim and
tendered to Phelps Dodge the defense of the
claim; FURTHER PROVIDED, that in the event
both Phelps Dodge and State are adjudged negli-
gent then Phelps Dodge shall have the right
to recover from State its proportionate share
of the award or judgment.

Retain at its own expense Firmage and Associates,
or other consulting engineers acceptable to
Phelps Dodge, to consult with and assist State
when and as needed in supervising bridge
construction. The contract between Phelps
Dodge anhd such consultant shall provide that
any information or decision reguired from
such consultant shall be provided without
undue delay.

Notify State of the nature and location oOf
such materials as it desires to furnish pur-
cuant to paragraph B.6.c. in sufficient time
for testing and for inclusion of test results
as a part of the bidding process.
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State shall:

Review the design and construction plans as
submitted by Phelps Dodge, and if said plans
meet State standards, approve them for use
for this project.

After the date it has approved the construction
plans for each stage of construction, perform
any additional surveying, develop any additional
engineering data and make any additions
or changes to the engineering plans for
each approved stage.

Prepare right of way plans and written descrip-
tions for a 100-foot~wide strip of land
plus additiomal widths where needed for
cut and f£ill slopes and drainage for the
project. After the appropriate recommendation
to and resolution by the Transportation
Board, prepare appropriate written descriptions
of the rights of way to be abandoned pursuant
to paragraph 8 of this part B.

Perform land title investigations for all
land required for the project, and appraise
and acquire all parcels, other than lands
presently owned by Phelps Dodge, following
State's established appraisal and acquisition
procedures.

It is understood that if State is unable to
acquire upon reasonable terms and conditions
all of the right of way easements reguired
for said replacement highway across private
lands and/or is unable to acguire or extinguish
the private interests which may exist in and
to the right of way easements over public
or private lands, State will acquire, through
its power of eminent domain, such easements
as in the opinion of State are necessary for
said right of way and Phelps Dodge shall reim-
burse State for the costs incurred for said
acquisition as provided by paragraph A.4.a.

Advertise for bids and award and enter into
the construction contract for each phase of
the project following State's established
procedures as detailed in the Arizona Depart-
ment of Trangportation Manual Volume XI-THREE
Subsection F-3 entitled, "Advertising the
Project for Bids" and Subsection F-4 entitled,
"opening of Bids.”

It is understood and agreed between the parties
hereto that the preparation of the specifica-
tions, bid lists, award of the construction
contracts, the form of such contracts, and
any change orders respecting construction
contracts are subject to the approval of Phelps
podge, which approval shall not be unreasonably
withhelid.

Phelps Dodge shall have the first right to
furnish or to cause to be furnished all or
any part of construction materials, provided
the materials so furnished meet the prescribed
performance specifications and further provided
Phelps Dodge complies with the requirements
of paragraph A.9.



supervise and administer each construction
contract in order to engBure that the contract
is completed in accordance with the approved
plans and specifications. State shall consult
with Firmage and Associates, OF other consult-
ing engineers retained by Phelps Dodge, regard-
ing bridge construction.

gpon execution of this agreement, present
Phelps bodge with the bill for administrative
and engineering costs to date which, upon
approval by Phelps Dodge, shall be paid by
rhelps Dodge.

Thereafter, on or before the 25th of the month
preceding each month in which administrative,
engineering or construction costs are expected
to be incurred, present Phelps Dodge with
an itemized billing for the administrative,
engineering and construction costs reasonably
estimated by State to be incurred during the
succeeding month.

pay monthly from the escrow account establish-
ed pursuant to paragraph C.3.; such amounts
as are due contractors or State for admini-
strative, engineering, construction and land
acquisition costs, not to exceed the amounts
provided by paragraph A.4.a.

Provide auditors and engineers of Phelips Dodge
with access to State's records and books at
all reasonable times and give Phelps Dodge
such assistance and information as is necessary
for the purpose of auditing or reviewing costs
paid or to be paid pursuant to this agreement.

Upon completion of construction and approval
thereof by the Transportation Board, acceptance
of the newly relocated highway into the State
system, and the opening of said relocated
highway te the public, the Director of the
Department of Transportation shall recommend
to the Trangportation Board that all that
portion of present U.S5. Highway 666 from
a point just north of the Sonic Restaurant
northerly to its intersection with the relocated
highway, more particularly described in Exhibit
¢ hereto, shall cease to be used or maintained
for public highway purposes, and State shall
abandon to Phelps Dodge the easement or right
of way therefore.

Upon completion of construction and the opening
of said relocated highway to the public, the
Depariment of Transportation shail recondition
all that portion of present U.5. Highway 6660
from a point near the Greenlee County Highway
Garage to a point just north of the Sonic
Restaurant, more particularly described in
Exhibit D hereto, so as to bring said highway
up to acceptable standards; provided, however,
that any expenditure required to be made by
gtate in furtherance of this provision shall
be conditioned upon the availability of funds
for said expenditure. 1f said highway is
abandoned to the County or other political
subdivision, said right of way shall remain
subject to the stipulations, reseyvations,
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11.

covenants and conditions of paragraph & of
that certain Agreement dated May 1, 1973,
recorded in Docket 55, page 272~-284.

gave and hold harmless Phelps Dodge, o©r any
of its directors, officers and employees from
all costs and damage incurred which is caused
by any activity, condition, or event arising
out of the performance OF non-performance
by State or any one Or more of its agencies,
officers, employees, OrF contractors of any
provision of this Agreement to be kept or
performed by State. The above costs or damages
incurred by Phelps Dodge or any of its direc-
tors, officers, employees, O contractors
shall include in the event of any litigation,
court costs, exXpenses of litigaticon and a
reasonable attorney's fee, PROVIDED Phelps
podge shall have given due and timely notice
to State of any such claim ard tendered to
State the defense of the ciaim. FURTHER PRO-
VIDED, that in the event both Phelps Dodge
and State are adjudged negligent then State
shall have the right to recover from Phelps
podge its proportionate share of the award
or judgment.

Grant and execute to Morenci Water and Electric
Company such utility easements as it may
request in writing, upon the same ferms and

conditions as provided in paragraph A.3.c. (4}
hereof.

upon and after completion and acceptance of
the relocated highway, maintain the relocated
highway., including without limitation all
bridges and structures appurtenant thereto,
at the sole cost and expense cf state.

C. The parties further agree that:

1.

This agreement ghall remain in full force
and effect until completion of construction
and acceptance by State of said relocatd high-
way unless soOner terminated as provided in
paragraph 2 of thisg part C; PROVIDED, however,
agreements herein relating to maintainenance
chall be in perpetuity.

Phelps Dodge may, Wpoh written notice to State,
require State to suspend further operations
under this agreement until further notice
without causing a termination of this agree-
ment, or, Phelps Dodge may terminate this
agreement at anytime upon thirty (30) days
written notice to Btate; PROVIDED, however,
such suspension or termination shall not re-
lieve Phelps Dodge of iiability for any and
alil costs and expenses theretofore incurred
which cannot reasonably pe avoided by State.

1f phelps Dodge fails timely to make a deposit
reguired by paragraph A.4.B., State may im-
mediately curtail all activities under this
agreement and give Phelps podge and its surety
written notice of such fFailure. IE Phelps
podge or its surety fails to cure such default
within thirty (30) days after such netice
is given, State may terminate this agreement
by giving written notice to Phelps Dodge of



such terminpation; PROVIDED, however, no such
termination shall relieve Phelps Dodge of
liability for any and all costs and expenses
theretofore incurred which cannot reasconably
be avoided by State.

3. The parties shall cause an interest~bearing
escrow account to be established with a bank
or other depository acceptable to both par-
ties. The account shall be funded by deposits
made pursuant to A.4.b. Withdrawals may be
made by State for payment of amounts due and
pavable under paragraph A.4.a. and B.7.c.
All amounts attributable to contractor retain-
ages shall be left on deposit in the escrow
account until payment of such retainage is
due. Interest accrued on the escrow account
shall be for the account of Phelps Dodge.
Any funds remaining on deposit after all costs
and expenses payable under paragraph A.d.a. and
B.7.c. have been paid shall promptly be re-
turned to Phelps Dodge.

4. All parties hereto acknowledge that this agree-—
ment is subject to cancellation by the Governor
pursuant to the provisions of Section 3g-511,
Arizona Revised Statutes.

5. All parties hereto agree to abide by the appli-
cable arbitration requirements of Section
12-1518 (B} and (C}, Arizena Revised Statutes,
as amended.

6. Attached hereto and incorporated herein by
reference is a copy of State's Resolution
authorizing entry into this agreement and
the corporate resolution of Phelps Dodge author—
izing its entry intc this agreement and designa-
ting the persons authorized to execute the
agreement on its behalf.

7. This agreement is intended to define and limit
the rights and obligations of the parties
as between themselves only and nothing herein
is intended to be for the benefit of any person
or entity not a party hereto.

IN WITHNESS WHEREOF, the parties have executed this
agreement the day and year first above written.

PHELPS DODGE CORPORATION STATE OF ARIZONA i//r”~j

7 _%'/' N s
Cj/i‘ 4«4..—,~1,{,.'6uc"/w)
5. H. KINNERERG, / W. 0. FORD, Chief Deputy
Senior Vice President State Engineer,
- Arizona Department of
Transportation

Approved =5 to farm

EVERE, ii??ﬂﬂ%‘i JZNCHES




STATE OF ARIZONA }
58

COUNTY OF MARICOPA )
\ on this the éﬁ{Mhay of ;%;ﬁ{éz ' 1921, before me
- Ci , the undersigne Notary Public, personally
appéargd A. H. ¥INNEBERG, known to me to be the Senior Vvice Presi-

dent of PHELPS DODGE CORPORATION and acknowledged that he executed
this instrument for the purposes therein contained.

IN WITNESS WHEREOF I hereunto set my hand and official
seal.

My Commission expires:

/2)25 %ﬂf 4o

Notary Public

STATE OF ARIZONA )
S8
COUNTY OF MARICOPA )
On this the 27-day 0 . ' 19‘{3, before me
. b VlaTeoek , the undersigned Notary public, personally

appeared W. O. FORD, known to me to be the Chief Deputy State
Engineer of the Arizona pepartment of Transportation and acknowl—
edged that he executed this instrument for the purpose therein
contained.

TN WITNESS WHEREOF I hereunto set my hand and pfficial

seal. //f,t7
My Commission explres: -

-
My Commission Expires ot 9, iy el
Notary Public




EXHIBIT B
KNOW ALL MEN BY THESE PRESENTS ,

That, ’
{hereinafter talied PBrincipal}, as Principal, and

, a corporation organized and existing under the
Taws of the state of with its principal
office in the City of Thereinafter called
the Surety) as Surety, are held and firmly bound unto
(hereinafter called the Obligee) in the just
zng Eull sum of dollars, to the
payment of which sum, well and truly to be made, the said Principal
and surety bind themselves.

WHEREAS, the Principal has entered into a certain written
Agreement with the Obligee, known as the A.G. Contract £82-43,
dated the day of f 19 .

AND WHEREAS pursuant to said Agreement, Principal is
required to post bond as set forth in gection A&, part 5 of said
agreement.

NOW, THEREFORE, the condition of this obligation is
gsuch that, if the principal shall promptly and faithfully perform
the Agreement on its part, and shall indemnify and save harmless
the Obligee from all 1oss, cost, and expense which the Obligee
may suffer by reasons of failure so to do all in accordance with
the terms and conditions of the said Agreement, then this oblii-

gation shall be null and vold, otherwise to remain in full force
and effect.

PROVIDED, HOWEVER, notwithstanding any provision in
the aforesaid Agreement to the contrary, it shall be a condition
precedent to any right of recovery hereunder that, in the event
of any breach of the Agreement on the part of the principal, a
written statement Of the particular facts stating the nature of
such breach shall be given as soon as reasonably possible by the
obligee to the gurety and the gurety shall not be cbligated to
perform Principal's obligation until thirty {30) days after
Surety's receipt of such statement.

AND FURTHER PROVIDED, however, that irrespective of
any provisions of the Agreement to the contrary, no suit or action
shall be had or maintained against the gurety on this bond unless
same is brought or instituted within thirty {30} days after the
expiration of the bond.

AND FURTHER PROVIDED, said bond shall run for the period
to , and may be continued
IGr mdditional periods oF one year by extension certificate
executed by Principal and surety.

AND FURTHER PROVIDED, that no assignment of this bond
shall be made without the express written consent of the Surety.

page 1 of 2



In Witness Thereof, the said Principal and Surety have

signed and sealed this instrument thig day of r
19 .
Principal
By:
(seal)
Surety
By:
{Seal)

Page 2 of 2



EXHIBIT C

HIGHWAY TO BE ABANDONED

(Reference As Bullt prawings}

station 45 + 71,02 of Non. F.A.S5. 101
inning of Project 5-59 (1) as built,
tion 168 + 00 intersects the Ciifton

peginning at P.T.
to Sta. 108 + 01.58 and the beg
thence to a peoint where S5ta
city Limits West poundary.



EXHIBIT D

70 BE BROUGHT UP TO ACCEPTABLE STANDARDS

{(Reference As Built Drawings)

Beginning at Station 1475 in F-138 {4} of Project 5-218
{11) as built, to Station 1509 + 00, thence to Non. F.A, 138 {50)
to Sta. 1531 + 00, thence to §-218 (7) {Highway Bridge) to Sta. 1534
+ 56,84, thence to Non. g-218-501, Sta. 1569 + 42.67 and Sta. 3
+ 21.23 the beginning of Non. F.A.5. -101 {1947), and continuing
te P.T. Sta. 45 + 71.02 the peint of ending.



Project: 5-553 (Misc.)

seption: Morenci Realignment
RESOLUTION

1
BE IT RESOLVED on this /[ Tday of D . 1983,

that I, W. A. Ordway, as Director, ARIZONA DEPARTMENT OF
TRANSPORTATION, have determined that it is in the best interests
of the State of Arizona that the DEPARTMENT OF TRANSPORTATION,
acting by and through the Highways Divislon, enter into an
Intergovernmental Agreement with Phelps Doedge Corporation for
the relocaticn of U. 5. 666 (safford-Springerville Highway)

for the purpose cof keeping said highway clear of the expanded

mining operations in the vicinity of Morenci, Arizona

Therefore, authorigzation is hereby given to draft said Agreement
which, upon completion, shall be submitted for approval and

execution by the Chiefl Deputy State Engineer.

W. K. Oraway, Dlrector :
Arizona Department of

Transportation

JDC:ea



CERTIFIED COPY OF CORPORATE RESOLUTION

I, Anita H. taudone, Secretary of PRELPS DODGE
CORPORATION, a New York Corporation (the ncorporation™)
hereby certify that on +he 4th day of May, 1983, at a duly
called meeting of the Board of birectors of the corporation
at which a iguorum of said Directors was present, the
follewing resolution was duly adopted:

*‘.‘c‘k'k***a‘c*‘*

"RESOLVED, that the President or any vice President of
the Corporation, with or without the joinder of any other
officer, is hereby aunthorized and empowered, for and on
behalf of the Corperation:

{a) %o enter into and execute with the
STRTE OF ARIZONA an agreement granting
temporary and permanent rights of way for
the realignment of 2 portion of U.5. Highwey
6§66 near Clifton and Morenci, Arizona, and
agreeing to pay for the costs of relocating
said highway, known as arizona Department of
Transportation project F-051~-2-509, upon
such terms and conditions as ne shall deem
appropriate; and ‘

(b} to make, execute and deliver, and to
accept and receipt for, 211 such further
instruments and documents, and to do and
perform all such acts and things, as may be
desired, reguired or deemed advisable by
said officer in connection with the matters
hwerein mentioned.”

**'ir****i:**

The undersigned further certifies thet each of the
following persons is now and at all times since the adoption
of the Eoregoing resolution, has been a duly elected officer
of the Corporation, holding the office set forth below
opposite his respective name: :

NAME QFFiCE
A. H. Kinneberg Senior Vice President
L. R. Judd vice President and

General Manager

The undersigned further certifies that the
foregoing resolution has not been modified or amended, and
has boen duly recorded in the minuke book of the
Corporation.

1/



TN WITNESS WHEREOF, this certification has been

signed on behalf of the corporation by the undersig
officer being duly authorized so to do as ol this day
e

of June, 19B3. ,
/; b .

Secretary

J
u
|

i
(Corporats Seal)

2/



